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MCMILLIN, CJ.,FOR THE COURT:

1. Thisis an apped from adefendant’ s verdict returned by aHarrison County, First Judicia Didtrict,

Circuit Court jury inamedica malpractice action. Steven Nichols sought recovery for damagesagaing Dr.

Michael Moses, a surgeon who performed an operation intended to correct problems related to a Koch

Pouch previoudy implanted in Nichols. Nichols advanced severa dternate theories of ligbility on the part

of Dr. Moses that generally dedlt with clams that the surgery was unnecessary and unhelpful in relieving



the problem or that the surgery was negligently performed. The issue presented on apped involves
Nichols's contention that the jury was not properly instructed on the applicable law. We do not find the
matters raised in regard to the ingructions to rise to the leve of reverable error and, for that reason, we
affirm the judgment of the circuit court.

l.
Facts

2. A detaled recitation of the underlying facts does not appear necessary to an understanding of the
issues presented in this gppedl. [N summary, the evidence showed that Nichols had previoudy undergone
asurgica procedure for remova of hislarge intestine. In 1982, an additiond surgery was performed to
implant a Koch Pouch —adevice that permits the collection of intestina discharge from the smdl intestine
for periodic remova. 1n 1997, Nichols began to experience difficulties, including vomiting, nausea, and an
inability to eat solid food. Ultimately, Dr. Moses, the tresting physician, determined that Nichols had scar
tissue or adhesions causing a blockage of the intestind tract. The suggested remedy was a surgica
procedure caled an enteroenterastomy, whichinvolves making anew or additiond entry fromtheintestina
tract into the pouch.

13.  After some initia improvement, Nichols began to experience distress once again and he was
transferred to the care of Dr. Pollack, aF oridaphyscian with substantia experiencewith the Koch Pouch.
Dr. Pollack determined that another surgica procedure was indicated, but was unable to perform the
surgery because of inflammation and swelling in theintestines. After adifficult period of confined bed re<t,
Nicholsimproved enough for surgery and Dr. Pollack discovered an adhesion in the small intestines that

was causing an obstruction. After Dr. Pollack’s surgery, Nichols recovered.



14. In his suit against Dr. Moses, Nichols dleged the following actions or omissons congtituted a
deviationfrom the sandard of care required of aphyscianin Dr. Moses scircumstance: (@) thet theinitid
surgery was not indicated because there was no intestind blockage at the time; (b) that Dr. Moses should
have done aretrograde dye flush prior to surgery, which would have plainly shown the existence of any
blockages or obstructionsthat did, in fact, exist; and (c) that the surgery itself was negligently performed,
cauang atwist or kink in the intestind tract that led to the post-operation problems corrected by Dr.
Pollack.

5. In attempting to fashion jury instructions that would properly and fairly ingruct the jury as to the
law applicable to Nichols s various dternate theories of liability, the attorneys and the tria court engaged
in extended discusson and the pivotd ingtruction ultimately given as Ingruction D-5C was subgtantidly
redrafted at the direction of thetrid court. Thefull text of theingtruction is quoted in Addendum A to this
opinion; however, only certain excerpts from the language of the indruction are essentid to an
understanding of the centra issue argued by Nichols to condtitute reversible error. At the ingstence of
defense counsd, the ingtruction was modified to ingtruct the jury that Nicholswas required to establish the
eementsof hisnegligencedlam by a" preponderance of the evidencethrough medical expert testimony.”
(emphasis added). Additiondly, at its concluson, the ingruction contained the following sentence:
"However, if you believe from the evidencein this case that the Plaintiff Nicholshasfailed to prove any one
of the foregoing dements by a preponderance of the evidence through medical expert testimony inthis
case, then your verdict shdl be for the Defendant Moses." (emphasis added).

T6. Nichols maintainsthat the phrase “through medical expert testimony” was an improper addition to
the ingruction that had the effect of unduly limiting the jury in its condderation of al the evidence and,

instead, singling out medica expert testimony as the only evidence to be consdered by the jury.



q7. We concludethat thisadditiond phraseinserted into theinstruction was not advisable and unhe pful
tothejury initsddiberations. However, asNicholshimsalf concedesin hisbrief, the phrase does represent
an accurate satement of thelaw regarding proof of negligencein amedica mapracticecase. The problem
with the addition of the phrase to ajury ingruction isthat, in our view, it does nothing to aid the jury iniits
deliberations and is, thus, mere surplusage. Because of the complexity that often arises in attempting to
properly ingtruct ajury in acomplicated medical mdpractice case or other litigation involving intricate and
difficult issues, itisimportant, inan effort toavoid potentia confusion, to winnow out uningtructive passages
such as this rather than to add to them phrase upon modifying phrase until even the most conscientious
juror’s ability to be enlightened and asssted is strained to the breaking point.

T18. There is no doubt, as Nichols concedes, that the circumstances of this case bring it under the
generd proposition that negligence in the provison of medicad treatment must be proven through expert
medicd tesimony. Walker By and Through Walker v. Skiwski, 529 So0.2d 184, 187 (Miss. 1988) (citing
Colev. Wiggins, 487 So.2d 203, 206 (Miss. 1986)). However, thislong-sanding rule of law inthisState
concerns itsaf more with such issues as witness competency, admissibility of evidence, and the legd
aufficiency of the plaintiff's case than it does with the proper ingtruction of the jury. The proper
congderations are dl mattersthat fal within the province of thetria court to control and, to the extent they
are properly handled by thetria court, they have dready been satisfactorily resolved according to the law
before the jury isingtructed and the controversy is submitted for decison.

19. If, for example, the plaintiff is unable to satisfy the trid court that he will be able to present
competent expert medica testimony to support his mapractice clam, he may find himsdlf out of court on
a summary judgment motion before a jury is assembled. See, e.g., Mallet v. Carter, 803 So.2d 504

(Miss. Ct. App. 2002). Also, it issingularly within the province of thetrid court, as a part of its duty to



control the flow of evidence admitted &t trial, to make a determination as to whether a proffered witness
possesses the necessary expertise to offer expert opinion evidence on the critical disputed issues of a
mapracticecase. M.R.E. 702; See, e.g., Pharr v. Anderson, 436 So.2d 1357 (Miss.1983). If, during
the course of the trid, some attempt is made to present such opinion evidence from awitness not qudified
to do 0, it isthe trid court’s responghility to prevent that evidence from reaching the jury upon timely
objection. See, e.g., Roberts v. Grafe Auto Co., Inc., 701 So.2d 1093 (Miss.1997). And, ultimately,

as the last stop before submission of a ma practice case to the jury, it is within the trid court’s redlm of
respong bility to review the evidence and, upon reaching the concluson that the plaintiff hasfailed to present

competent expert testimony relating to the gpplicable standard of care and the manner in which it was
breached, to direct a verdict for the defendant.

110.  Thus,if thetria hasbeen properly conducted, the plaintiff will have presented the necessary expert
opinion evidence from one or more witnesses determined in advance by the trid court to be qudified to
express such opinions, and the jury will have beenproperly ingructed asto what particular findings of fact
are necessary, under the law, to establish a legitimate clam of negligence. In that Stuation, there is no

necessity for insarting the phrase “through medica expert testimony” as a limiting condition on the jury’s
deliberations since such evidence would necessarily betheonly evidence presented to them at trid onthose
particular issues. Only if the trid court had previoudy erred in admitting incompetent evidence asto the
plaintiff’s theory regarding the defendant’ s deviation from the applicable standard of care would there be
any evidencein the record other than “medica expert testimony” for the jury to consider. Such asituation
presents an evidentiary problem to be resolved by thetria court or an appellate court and is not something

that the jury can resolve in its deliberations by disregarding certain aspects of the proof. 1f no such

inadmissible evidence found its way into the record, thenthe only other factor possibly affectingthejury’s



deliberations would be that it might give way in its deliberative process to conjecture or speculation.
Certainly, for the jury to permit such extraneous meatters to enter into its deliberative process is contrary
tothelaw, but itishighly doubtful that ajury so inclined would be restrained by the addition of the disputed
phrase to the ingtructions given it by the trid court.

111.  Insummary, though we find the additiond language unhdpful and having the result of making the
jury ingtructions cumbersome and thus potentially more confusing than they necessarily haveto be, we note
that the phrase does accurately reflect the law relating to mapractice cases. We dso observethat Nichols
has been unable to present this Court with aconvincing argument asto exactly how thislegdly correct but
unhdpful surplusage actudly prgudiced him on the facts of this case. In particular, he points to no
competent evidencein therecord that isfavorableto histheory of the case that the additiond phraseinthe
ingtructions might have caused the jury to ignore.

12. The case was vigoroudy tried and both sides were able to present evidence tending to show that
party’sright to preval. The jury wasfarly ingructed as to those necessary facts that it must have found
to return averdict for Nicholsand thejury returned averdict in favor the defendant, Dr. Moses. Whilewe
do not approve of theinsertion of the phrase “through medica expert testimony” asastandard practicein
drafting jury ingtructions in medical mapractice cases, we do not think that, in this case, itsincluson o
improperly affected the jury in its deliberations that the verdict ought to be reversed.

913. Dr. Mosesfiled a cross-gpped raising severd issues. Our decison to affirm the jury’ sverdict in
his favor on the direct appeal renders the cross-appea moot.

114. THE JUDGMENT OF THE CIRCUIT COURT OF HARRISON COUNTY IS

AFFIRMED ASTO THE DIRECT APPEAL. THE CROSS-APPEAL ISRENDERED MOOQOT.
ALL COSTSOF THISAPPEAL ARE ASSESSED TO THE APPELLANT.



KING AND SOUTHWICK, P.JJ., BRIDGES, THOMAS, LEE, IRVING, MYERS,
CHANDLER AND GRIFFIS, JJ., CONCUR.



JURY INSTRUCTION D-5C

The Court ingructs the jury that if the Plaintiff establishes by a preponderance of the evidence
through medica expert testimony in this case that:
1. the Plaintiff did not have a smal bowe obstruction & the time Dr. Moses
performed surgery on April 11, 1997, and
2. thedecision of Dr. Mosesto perform an enteroenterostomy during the surgery
of April 11, 1997, constituted afailure by Dr. Moses to exercise that degree of care and
ill which aminimally competent generd surgeon practicing in the United States would
have exercised in the same or Smilar circumstances and
3. the enteroenterostomy performed by Dr. M oses was a proximate contributing
cause of injury and/or damage to the Plaintiff, Steven R. Nichols
then your verdict shdl be for the Plaintiff.
However, if you believe from the evidence in this case that the Plaintiff Nicholshasfaled to prove

any one of the foregoing eements by a preponderance of the evidence through medica expert testimony
in this case, then your verdict shall be for the Defendant Moses.



ADDENDUM "A"



